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Courts have been cautions m allowing depesitions of high governmental
officials who have hittle or no relevant information. Summanzing several cirenit

decisions, the Eleventh Cirewt refused on the following grounds to allow the

depesition of the Commissioner of the FDA:

The D.C. Circuit relied on Morgan for 1ts heolding that "top executive
department officials should not, absent extraordinary circumstances, be
called to testify regardimg their reasons for taking official achions.” Simplex
Time Recorder Co. v. Secretary of Labor, 766 F.2d 573, 386 (D.C.Cir. 1983).
The Fifth Circwt recently agreed with the helding in Simplex and cautioned
a district court to "remain mundful of the fact that exceptional circumstances
must exist before the involhmtary depositions of high agency officials are
permitted.” In Fe Office of Inspector General 933 F.2d 276, 278 (3th
Cir.1991). See also Sweeney v. Bond, 669 F.2d 342 346 (8th Cir)), cert
denied, 439 U.5. 878, 103 5.Ct. 174, 74 L Ed.2d 143 (1932} {governor not
required to testify absent compelling need); Umited E.:ates v. Merhige 487
F.2d 25, 29 (4th Cir.), cert. denied, 417 U.S. 018, 94 S.Ct. 2625, 41 LEd.2d
224 (1974 (members of Parole Board should be subject to deposition only
under “exceptional circumstances”); Peoples v. United States Dep't of
Agniculture, 427 F.2d 361, 567 (D.C. Cir. 1970} (compelling testimony from
a cabinet officer "1s not normally coumtenanced™).

The reason for requirmg exigency before allowing the testimony of lugh
officials 13 obvieus. High rankmg government officials have greater duties
and nme constraints than other witnesses. In this case, the govermment notes
that Commussioner Kessler 1s responsible for the regulation of all dmgs,
toods, cosmetics and medical devices as well as overseeing the enforcement
of statutes and regulanons govermng the distnbution and sales of these
items. Thus, lns time 15 very valuable. This concem about a high official's

fime consiraints 13 particularly relevant to selective prosecution claims. If
the Commissioner was asked to testify m every case which the FDA

prosecuted, his time would be monopolized by prepanng and testifying m
such cases. In order to protect officials from the constant distraction of
testifying in lawsmis, courts have required that defendants show a special
need or situaton compellng such testimony. See Sweeney, 669 F.2d at 546.
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In re United States, 985 F.2d 510, 512 (11* Cir.) (per curiam), cert. denied. 510

US. 989 114 5.Ct. 5345, 126 LEd 2d 447 (1993). See also In re FDIC, 58 F 3d

10535, 1060-61 (5™ Cir. 1995) (trial court abused discretion in denying modion to
gquash deposition notices for semior FDIC officials without first determuining that
“excephional circumstances were present” ). These concemns are especially
sigmificant m a case such as the mstant one where a pro se Plaintiff seeks to depose
a sitting judge.

For all these reasons, Plamtiff s Motion to depose Judge Staley should be
demed Not only has discovery m this case has already expired, but Mr. Chesshire
testified that all the information mn the relevant affidavit was correct and based on
hiz own persconal knowledge. Therefore, there 13 no need for Plamtiff to take Judge
Staley’s deposition, and the Judges Council respectfully requests that Plamntiff's
metion be dented.

This 5th day of July, 2003.

Bespectfully subnutted,

THURBERT E. BAKER 033887
Attorney General
DENNIS B. DUNN 2340908

Deputy Attormney General

3'Bryan K. Webb
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